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JOINT APPENDIX | 
| 
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,900 


JAMES SAMUEL GILLIAM, 
Appellant, 


Vv. 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


CRIMINAL DOCKET , 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CASE CLOSED ! 

PARTIES: UNITED STATES vs. NO. 1: James Samuel Gilliam, NO. 2: 
Audrey Gilliam; ATTORNEYS: U. S. ATTORNEY - Stevas, 2. Leonard C. 
Collins 2.B.D. Parker-1130-6th NW, 1. J. M. Leak 1130 6th. St. N.W., 

1. C.R. Burns - Appeal; G. J. NO.: 1147-56, Orig. ; CRIMINAL NO: 926-56; 
CHARGE: HOUSEBREAKING, ASSAULT WITH D/WEAPON, CARRYING D/ 
WEAPON(22 DCC 1801, 502, 3204); DATE FILED: NO, 1: 9-4-56; NO. 2: 
BOND: $1,000. --L. Weinstein; $500.00--L. Weinstein 





1956 PROCEEDINGS | 
Sep 10 | PRESENTMENT AND INDICTMENT FILED (5 Counts) 
NO. 1: Copy of Indictment given Deft. Cert. filed. 
Sep14 No. 2: BENCH WARRANT ORDERED & ISSUED. LAWS, C.J. 








2 se ieey 
Sep.21 No. 1,2: ARRAIGNED. Plea NOT GUILTY entered; No. 1: 
} Deft. on Bond; Attorney not present. No. 2: Deft. COMMITTED 
to the District of Columbia Jail. Commitment issued. Bond set 
in the sum of $500.00. Attorney not present. HOLTZOFF, J. 
(Reporter-Doran) Cert. filed. Tae 
Sep 21 No. 2: RECOGNIZANCE in the sum of $500. 00 taken with Louis : 





Weinstein, Surety, filed. < 

Sep 28 No. 1,2: Appearance of Leonard C. Collins entered and filed. = 
1957 < 
Jan 3 No. 2: Certificate from Registrar, D. C. General Hospital, re: i 
Physical condition of defendant, filed. a 

Mar 6 No. 1: ORDER APPOINTING Scotti Mayo as counsel to defend, Ms 
filed. LAWS, C. J. (N) » 

Mar 6. No. 1 - JAMES SAMUEL GILLIAM: Defendant SURRENDERED » 


by L. Weinstein, Surety; SURETY EXONERATED; Deft. COM- 
MITTED to the District of Columbia Jail; Commitment Issued; 

Deft. REMANDED to the District of Columbia Jail; Case is referred 
for appointment of counsel. LAWS, C. J. (Reporter-Rawls) 


Mar 8 No. 1: ORDER APPOINTING Scotti Mayo as counsel to defend. > 
FILED. LAWS, C. J. (N) < 
Mar 8 No. 1: APPEARANCE of Leonard C. Collins as attorney for » 
defendant entered WITHDRAWN, per praecipe (Fiat) LAWS, C.J. » 
Apr 8 No. 1: Letter dated 4-5-57 from Scotti Mayo, Esquire, Atty., for $9 


deft., requesting to be relieved of appointment, filed; Case is 
referred for appointment of counsel. LAWS, C. J. (Reporter-O'Neal) 


Apr 9 No. 1: ORDER VACATING the appointment of Scotti Mayo as sy 
counsel to defend; and further appointing James M. Leakascounsel ,, 
to defend, filed. LAWS, C. J. (N) Hees 

May 20 No. 1 - JAMES S. GILLIAM: MOTION of DEFENDANT to dismiss a 


| indictment, filed. (Prepared by Deft. ) 
May 31 No. 1 - JAMES S. GILLIAM: MOTION of DEFENDANT to dismiss 





3 
the indictment heard, argued and DENIED. ‘Deft. in proper person. 
MATTHEWS, J. Cert. filed. : 
No. 1: With consent of the U. S. Attorney and approval of the 
Court, Deft's. waives his right to trial by jury; Waiver of trial 
by jury, filed; TRIAL BY COURT BEGUN: Case is RESPITED until 
to-morrow morning; Deft. REMANDED to the District of Columbia 
Jail; Attorney James M. Leak present. CURRAN, J. (Reporter- 
Spatzer) Cert. filed. 
No. 1: TRIAL BY COURT RESUMED; Deft's. Oral motion to 
dismiss counts 2, 3 and 4 is by the Court GRANTED as to COUNT 3 
and DENIED as to COUNTS 2 and 4; Dismissal entered as to 
Count.3; FINDING: Guilty on Counts 1, 2, 4 and 5; Case is 
REFERRED to the Probation Officer of the Court; Deft. REMANDED 
to the District of Columbia Jail; Attorney J ames M. Leak present. 
CURRAN, J. (Reporter-Spatzer) Cert. filed. 
No. 1 - JAMES SAMUEL GILLIAM: SENTENCED to imprisonment 
for a period of THREE (3) YEARS to TEN (10) YEARS; said sentence 
to run CONSECUTIVELY with sentence imposed in Criminal Case. 
No. 223-57. Attorney L. Collins present. CURRAN, J. 
(Reporter - Deeds) | 7 
No. 1 - JAMES SAMUEL GILLIAM: Affidavit of Deft. in support 
of application for leave to proceed ON APPEAL without prepayment 
of costs, filed. (Prepared by Dett. ) | 
No. 2 - AUDREY GILLIAM: GOVERNMENT'S ORAL MOTION for 
leave to dismiss the indictment is by the COURT GRANTED; DIS- 
MISSAL ENTERED: Defendant discharged; Attorney not present. 
Defendant not present. KIRKLAND, J. Gepter = O. Watson) 
Cert. filed. 
No. 1 - Judgment & Commitment of 8-29- 57, ‘filed. CURRAN, J. 
No. 1 - Application for leave to proceed on Appeal without prepayment 
of cost - DENIED - not taken in good faith. ante J. (N) 
Dated 9-10-57 
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No. 1: MOTION of DEFENDANT to vacate Judgment, set aside 

or correct sentence, for appointment of counsel and Affidavit in 
support thereof, filed. Cert. of Serv. (Prepared by Deft.) 

No. 1: OPPOSITION of GOVERNMENT to motion of deft. to vacate 
sentence filed pursuant to 28, USC, Sec. 2255, filed. Cert. of Serv. 
:-No..1:. MOTION of DEFENDANT to suppress arrest and search 

and seizure, and to vacate and set aside sentence, T. 28, U. S. 
Code, Sec. 2255, filed. Cert. of Serv. (Prepared by Deft.) 

No. 1: MOTION of DEFENDANT to vacate judgment DENIED. The 
motion and the files and records of the case conclusively show 

that the petitioner is entitled to no relief. CURRAN, J. (N) 

No. 1: MOTION of DEFENDANT to suppress arrest and search 

and seizure, and to vacate and set aside sentence, T. 28, U. S. 
Code, Sec. 2255 - DENIED. 2-27-58 CURRAN, J. 

No. 1: AFFIDAVIT in support of application to proceed on appeal 
denial of 2-24-58 without prepayment of costs, filed. Cert. of 

Serv. (Prepared by Deft.) 

No. 1: ORDER of REFERENCE to Leonard C. Collins, trial counsel, 
pursuant to Local Criminal Rule 92-A, filed. CURRAN, J. (N) 

No. 1: Withdrawal of appointment of Leonard C. Collins under 

Rule 92a, approved and filed. CURRAN, J. ORDER of reference 

to James M. Leak, trial counsel pursuant to Rule 92a, filed. 
CURRAN, J. (N) 

No. 1 - JAMES SAMUEL GILLIAM: MOTION of DEFENDANT to 
proceed ON APPEAL without prepayment of costs, argued and CON- 
TINUED to allow new counsel for defendant to consider. Statement 
of trial counsel, filed. Attorney James M. Leak present. 

CURRAN, J. (Reporter - Mallon) 

No. 1 - JAMES SAMUEL GILLIAM: ORDER of reference to Barrington 
D. Parker pursuant to Local Criminal RULE 92a, filed. CURRAN,J. (N) » 





5 | 
No. 1 - JAMES SAMUAL GILLIAM: Letter from Barrington D. 
Parker requesting withdrawal as appointed counsel, APPROVED 
and filed. CURRAN, J. ORDER referring case to Reginald B. 
Jackson, Esq., in accordance with Local Criminal Rule 92A, filed. 
CURRAN, J. | 
No. 1 - JAMES SAMUEL GILLIAM: MOTION of DEFENDANT to 
proceed ON APPEAL Denial of 2-24-58 without prepayment of 
costs, DENIED. Attorneys Reginald B. J ackson and James M. 
Leak present. CURRAN, J. (Reporter - Gore) 
No. 1: STATEMENT of Attorney Reginald B. J ackson in pursuance 
to 92-A, filed. 
No. 1: DENIAL of Defendant's motion (in ie to correct and 
vacate order of 3-18-58, filed. (Fiat) CURRAN, J. 
No. 1: TRANSCRIPT OF PROCEEDINGS, August 29, 1957, filed. 
Clerk's Copy (Reporter-Deeds) : 
No. 1: AFFIDAVIT of DEFENDANT to proceed on Appeal from 
Order of 10-2-58, without prepayment of costs, filed. Cert. of 
Serv. (Prepared by Deft. ) | 
No. 1: MEMORANDUM & ORDER DENYING Defendant leave to 
appeal from Order of 10-2-58 without prepayment of costs, filed. 
11-3-58 CURRAN, J. (N) 
No. 1 - JAMES S. GILLIAM: Certified copy of Order from the 
U. S. Court of Appeals ALLOWING the Deft. to proceed on appeal 
without prepayments of costs from the order of the District Court 
entered 10-3-58 and that Carl R. Burns, Esq. is appointed to 
represent petitioner on his Appeal and further ordered that the 
Clerk of the District Court shall prepare the original papers in this 
case as the record on appeal and transmit that record to this Court 
within 40 days, filed. Dated 12-9-58. APPEAL NOTED. 


[Filed September 10, 1956] 
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. Holding a Criminal Term 
Grand Jury Impanelled June 28, 1956, Sworn in on July 3, 1956 
The United States of America : Criminal No. 926-56 
| v. =: Grand Jury No. 1147-56 


James Samuel Gilliam . Housebreaking 
Audrey Gilliam f Assault with a Dangerous Weapon 
: Carrying a Dangerous Weapon 
(22 D.C.C. 1801, 502, 3204) 


The Grand Jury charges: 

On or about July 28, 1956, within the District of Columbia, James Samuel 
Gilliam made an assault on Betty R. Cagle with a dangerous weapon, that is, 

a grass sickle. 
SECOND COUNT: 

On or about July 28, 1956, within the District of Columbia, James Samuel 
Gilliam entered the dwelling of Sam Klein with intent to commit an assault. 
THIRD COUNT: 

On or about July 28, 1956, within the District of Columbia, James Samuel 
Gilliam ma: de an assault on Theresa A. Johnson with a dangerous weapon, that 
is, a loaded pistol. 

FOURTH COUNT: 

On or about July 28, 1956, within the District of Columbia, James Samuel 
Gilliam and Audrey Gilliam made an assault on Theresa A. Johnson with a 
dangerous weapon, that is, a loaded pistol. 

FIFTH COUNT: 

On or about July 28, 1956, within the District of Columbia, James Samuel 
Gilliam did carry, openly and concealed on or about his person, a dangerous 
weapon, that is, a pistol without a license having been issued as provided by law. 
A TRUE BILL: /s/ OLIVER GASCH 


/s/ LEO H. DODD Attorney of the United States in 
Foreman and for the District of Columbia 


[Filed September 21, 1956] 
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United States : Criminal No. 926-56 
VS. : Charge: Housebreaking; Assault 
James Samuel Gilliam, = w/d/ weapon; oe d/-weapon 
Defendant 
7 PLEA OF DEFENDANT : 
On this 2ist day of September, 1956, the defendant James Samuel Gilliam, 
appearing in proper person and without counsel present, being arraigned in 
open Court upon the indictment, the substance of the chase being stated to 
him, pleads not guilty thereto. 


The defendant is permitted to remain on bond. 


Present: By direction of 

United States Attorney ALEXANDER HOLTZOFF 
By Robert Asman Presiding Judge _ 
Assistant United States Attorney Criminal Court # One_ 
aes: HARRY M. HULL, Clerk 


By /s/ Daniel J. Mencobom 


Official Reporter . 
Deputy Clerk 


[Filed October 23, 1958] Washington, D. C. 


August 29, 1957 
The above-entitled action came on for imposition of | sentence, before the 
HONORABLE EDWARD M. CURRAN, United States District Judge, at 2:45 
o'clock p. m. | 
APPEARANCES: 


On behalf of the United States of America: JOSEPH M. HANNON, 
Assistant United States Attorney 


On behalf of the Defendant: JAMES M. LEAK, ESQ. 
PROCEEDINGS 
DEPUTY CLERK: James Samuel Gilliam. | 
THE COURT: I understand you are under sentence now anyway, aren't you? 
DEFENDANT GILLIAM: Yes, sir. | 


THE COURT: Do you want to be sentenced without. your lawyer being eee! 


| 
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DEFENDANT GILLIAM: He is here. 

THE COURT: Do you care to say anything before the Court imposes sen- 
tence? 

DEFENDANT GILLIAM: Yes, I have something to say. I think during 
my trial that I tried to make plain that I didn't assault nor touch either one of 
the girls, you know, which one of the girls wasn't there to testify against me; 
also the witness never testified in the case that I ever saw the girl go up; also 
a witness made a statement, said I had a gun, which I do not own a gun, I never 
have owned a gun. So/I feel that I leave it up in your hands, they found me guilty. 

THE COURT: You may serve three to ten years consecutive to Criminal 
223-57. You want to say something else? 

DEFENDANT GILLIAM: Yes, the other is four to fifteen years; could 
I get that to run with that? 

THE COURT: No. Anything else? 

MR. LEAK: I have nothing to say, Your Honor. 


(Whereupon, the foregoing proceedings were concluded. ) 


CERTIFICATE OF OFFICIAL COURT REPORTER 
I, Margaret A. Deeds, one of the official court reporters of the United 
States District Court for the District of Columbia, hereby certify that the fore- 
going is the official transcript of the above-entitled proceedings. 
Dated this 22d day of October, 1958. 
/s/ MARGARET A. DEEDS 
Official Court Reporter’ 


[Filed September 5, 1957] 
JUDGMENT AND COMMITMENT 
On this 29th day of August, 1957, came the attorney for the government 
and the defendant appeared in person and by counsel, Leonard C. Collins, Esq. | 
IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a Finding of Guilty of the offense of ASSAULT WITH A DANGEROUS 
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WEAPON; HOUSEBRE AKING; CARRYING A DANGEROUS WEAPON, as 
charged in Counts 1, 2, 4 & 5 and the court having asked the defendant whether 
he has anything to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment for 
a period of | 

Three (3) years to Ten (10) years. ! 

IT IS ORDERED that the Clerk deliver a certified c copy of this judgment 
and commitment to the United States Marshal or other qualified officer and that 
the copy serve as the commitment of the defendant. : 

/s/ EDWARD M. CURRAN 
United States District Judge. 


U. S. Attorney 
U. S. Courthouse 
Washington, D. C. 


Re: Cr. # 926-56 


Sir: 


Enclosed find copy of a letter - motion addressed to Judge Curran. 
Yours very truly, 
/s/ JAMES S. GILLIAM 


P. O. Box 1361 
Alcatraz, Calif. 


[Filed October 3, 1958] 


Hon. Judge Edward M. Curran 
U. S. Court House 
Washington, D. C. 

August 3, 1958 


Re: Crim. # 926-56 
Your Honor: 
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On August 29, 1957, you sentenced me to 3toten years. But on March 
18, 1958, you entered an order changing the effective date of said sentence, 
by making it run consecutively to Case #223-57. 


I move you by this letter under Rule 35, Crim. Proc., to correct and 
vacate your order of March 18, 1958, and to make the effective date of sen- 
tence herein be Aug. 29, 1957. 


My grounds are that once I started to serve the sentence you imposed on 
Aug. 29, 1957, you had no power to change it. I rely on 18 U.S.C. 3568, 
U. S. v. Benz, 282 U.S. 304; Murray v. Cook, 275 U.S. 347. 
A copy of this letter - motion is being mailed to the United States Attorney 
of this Court today. 
Yours very truly, 
/s/ JAMES S. GILLIAM 


1361 - Az. 
Alcatraz, California 


Denied. /s/ CURRAN, J. Oct. 2/58. 


[Filed March 18, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES ) 

cays. : CRIMINAL CASE NO. 926-56 
# 1--JAMES SAMUEL GILLIAM ) 

ORDER CORRECTING JUDGMENT AND COMMITMENT 

IT APPEARING TO THE COURT that there exist clerical errors in the 
judgment and commitment entered in the above-entitled case on the 29th day 
of August, 1957, in that the said judgment and commitment reads in the first 
paragraph: “by counsel, Leonard C. Collins, Esq.", whereas it should have 
stated: "by counsel, James M. Leak, Esq."; and whereas the said judgment 
and commitment reads in the fourth paragraph: "Three (3) years to Ten (10) 
years", whereas it should have stated: "Three (3) years to Ten (10) years, 
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to take effect at the expiration of sentence imposed in Criminal Case. No. 
225-57"; it is therefore, this 18th day of March 1958: 2 

ORDERED that the first paragraph of the above mentioned judgment and 
commitment be, and the same is hereby corrected by striking that portion 
thereof which reads as follows: 

"by counsel, Leonard C. Collins, Esq." | 
and in its place and stead the following is hereby SESE ECE 

"by counsel, James M. Leak, Esq." 

IT IS FURTHER ORDERED that the fourth paragraph of the above men- 
tioned judgment and commitment be, and the same is hereby corrected by 
striking that portion thereof which reads as follows: : 

"Three (3) years to Ten (10) years" 
and in its place and stead the following is hereby substituted: 


"Three (3) years to Ten (10) years, to take effect at the expiration 
of sentence imposed in Criminal Case No. 225-57.’ 


/s/ EDWARD M. CURRAN 


Judge 





BRIEF FOR APPELLEE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


«ue 7193 


JamMEs SAMUEL GILLIAM, APPELLANT 
Vv. 
Unirep Srares or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


OLIVER GASCH, 
United States Attorney. 


CARL W. BELCHER, 
PAUL J. SPIELBERG, 


Assistant United States Attorneys. 


——————————————————— 


Uixtted States 


For the 


f 


7 = 


oe: a 
lm bia Crrenit 





No. 14,900 


QUESTIONS PRESENTED 


Where the court reporter’s transcript, entries in the 
criminal docket and in the court jacket docket, and notes 
written on the back of the court jacket all agree that the 
district court sentenced appellant to three to ten years, 
to be served consecutively to a sentence he was then serving; 
where, however, the judgment and commitment erroneously 
omitted the direction as to consecutive service; where the 
Same court seven months later corrected the error on the 
basis of the docket entry on the court jacket, the court 
reporter’s transcript and his own handwritten notes; and 
where that court subsequently denied a motion to vacate 
the order of correction, in the opinion of appellee, the 
questions presented are: 


_ 1. Did not Rule 36, F.R. Cr. P., authorize the court under 
the circumstances to correct the clerical error in the judg- 
ment and commitment without a hearing? 


2. Was not appellant’s motion to vacate the order of 
correction properly denied since no issue as to the true 
sentence appears from the record? 








Counterstatement of the Case 
Rule Involved 


Argument: 


I. From the Record It Is Unmistakable That The Judgment 
And Commitment As Corrected Reflects The True Sen- 
tence 

II. Under The Circumstances Rule 36 Of The Federal Rules 
of Criminal Procedure Authorized The District Court 
To Correct The Judgment and Commitment Without A 
Hearing 

III. Assuming The Better Practice Would Have Been to Have 
A Hearing With Appellant Present, The District 
Court’s ex parte Correction Should Not Be Disturbed 
In Order To Reach Exactly The Same Conelusion 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,900 


JAMES SAMUEL GILLIAM, APPELLANT 


Vv. 


Unrrep States or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT ron 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted on September 21, 1956, on five 
counts, comprising three counts of assault with a danger- 
ous weapon, housebreaking and carrying a dangerous 
weapon (J.A.6). After trial before Judge Curran without 
a jury, appellant was convicted of counts one, two, four 
and five (J.A. 3). 

On August 29, 1957, appellant came before Judge Curran 
for sentencing. Some three months earlier, on June 5, 
1957, appellant had been sentenced to serve four to fourteen 
years imprisonment pursuant to a conviction for Kop be 
in a case designated Criminal No. 223-57. 





1 Gilliam v. United States, 103 U.S. App. D.C. 181, 257 F.2d | 


(1958). 
(1) 
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The proceedings of August 29, 1957, were as follows 
(J.A. 7, 8): 

Deputy Crerx: James Samuel Gilliam. 

The Court: I understand you are under sentence 
now anyway, aren’t you? 

Defendant Gitu1am: Yes, sir. 

The Covurr: Do you want to be sentenced without 
your lawyer being present? 

Defendant Gitt1aMm: He is here. 

The Courr: Do you care to say anything before the 
Court imposes sentence? 

Defendant Guim: Yes, I have something to say. 
I think during my trial that I tried to make plain that 
I didn’t assault nor touch either one of the girls, you 
know, which one of the girls wasn’t there to testify 
against me; also the witness never testified in the case 
that I ever saw the girl go up; also a witness made 
a statement, said I had a gun, which I do not own a 
gun, I never owned a gun. So I feel that I leave it 
up in your hands, they found me guilty. 

The Courr: You may serve three to ten years con- 
secutive to Criminal 223-57. You want to say some- 
thing else? 

Defendant Giu1am: Yes, the other is four to fifteen 
years; could I get that to run with that 

The Court: No. Anything else? 

Mr. Leax: I have nothing to say, Your Honor. 


(Whereupon, the foregoing proceedings were concluded.) 


The fact that appellant’s three to ten year term was 
to commence at the expiration of the four to fourteen year 
term he had just begun to serve was entered on the court 
jacket (Record) and on the criminal docket (J.A. 3). An 
informal notation to the same effect may be found on the 
back of the court jacket (Record). 

However, the judgment and commitment recorded only 
the duration of the sentence actually given, omitting men- 
tion that it was to commence at the expiration of the four 
to fourteen year term already being served (J.A. 8, 9). 
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The clerical error was discovered some seven months 
later. On March 18, 1958, Judge Curran signed an order 
correcting the judgment and commitment to reflect the true 
sentence (J.A. 10, 11). In ordering the correction Judge 
Curran relied upon his own nandwnitten notes, upon |the 
docket entry on the court jacket and upon the court) re- 
porter’s transcript.” | 

By a motion filed October 3, 1958, appellant asked to have 
the order of correction vacated. The motion did not/ex- 
pressly allege, although it might be read to say, that ‘the 
true sentence was the one originally recorded in the judg- 
ment and commitment. Judge Curran denied the motion 
and this appeal followed (J.A. 9, 10). 


RULE INVOLVED 


Rule 36 of the Federal Rules of Criminal Procedure 
provides as follows: 


‘*Clerical mistakes in judgments, orders, or other 
parts of the record and errors in the record arising 
from oversight or omission may be corrected by the 


court at any time and after such notice, if any, as 
the court orders.’’ ! 


SUMMARY OF ARGUMENT 


From the court reporter’s transcript, from entries in 
the criminal docket and in the court jacket docket, and 
from an additional notation on the court jacket, it is 
indisputable that the District Court sentenced appellant 
to serve a term which was to commence at the expiration 
of a term he was then serving. The omission from the 
judgment and commitment of this direction as to consecu- 
tive service was a clerical error. Rule 36, F.R. Cr. P., 
permits the correction of such error, committing to the 
discretion of the District Court the question of a hearing. 
In the absence of a genuine issue of fact as to appellant’s 





This appears from a Memorandum and Order filed by Judge 
Curran on November 4, 1958, which is printed in the appendix to 
this brief. 
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true sentence, the District Court properly made the neces- 
sary correction ex parte. But even if the Court’s dis- 
eretion had been more wisely exercised in ordering a 
hearing prior to correction, the lack of a hearing should 
be disregarded under the circumstances here as occasioning 
no prejudice to appellant’s substantial rights. 


ARGUMENT 
I 


From the Record It Is Unmistakable That the Judgment and 
Commitment as Corrected Reflects the True Sentence 


In a criminal case the true judgment is the sentence 
pronounced by the court. Hull v. United States ex. rel. 
Wampler, 298 U.S. 460 (1936); Walden v. Hudspeth, 115 
F.2d 558 (10 Cir. 1940). Here the sentence pronounced 
was that appellant should serve three to ten years, the 
term to commence at the expiration of the four to fourteen 
year term he was then serving. Materials in the record 
before this Court establish this fact beyond peradventure. 
Specifically, the court reporter’s transcript shows that 
appellant’s sentence was to be served consecutive to that 
in Criminal Case No. 223-57 (and, in addition, that ap- 
pellant was well aware of this provision). To the same 
effect are entries in the criminal docket and at several 
places on the court jacket. 

In the face of this overwhelming evidence of the actual 
sentence, there can be no question that the failure of the 
judgment and commitment to show the consecutive feature 
of the sentence imposed was a clerical error. In this 
connection it is worth noting that appellant’s motion to 
vacate the corrective order avoids a flat denial that a 
consecutive sentence was imposed.* Nor do we understand 


3 The motion is artfully drawn. It states, “on August 29, 1957, 
you sentenced me to 3 to ten years. But on March 18, 1958, you 
entered an order changing the effective date of said sentence by 
making it run consecutively to case #223-57” (J.A. 10). August 
29, 1958 is the date both of sentencing and execution of the original, 
erroneous judgment and commitment. Appellant may be taking 





appellant’s brief to argue that there is doubt about the 
true sentence. 
II 


Under the Circumstances Rule 36 of the Federal Rules of 
Criminal Procedure Authorized the District Court to Correct 
the Judgment and Commitment Without a Hearing 


Rule 36 provides that a court may correct a clerical 
error without notice to an affected party. Cf. Kennedy v. 
Reid, 101 U.S. App. D.C. 400, 249 F.2d 223 (1957).| It 
was the duty of the District Court to correct the judgment 
and commitment once it became aware of an error,* and 
Judge Curran made the necessary correction ex parte. 

It was proper for Judge Curran to dispense with a 
hearing in view of the absence of any question as to the 
true sentence. The evidence provided by the docket entry 
on the court jacket and the court reporter’s transcript, 
as well as by his own handwritten notes, was conclusive 
that a consecutive sentence had been given. There was 
the additional important circumstances that appellant was 
then validly in prison even if the judgment and commit- 
ment had been correct in its initial form.* Finally, ‘the 
court might properly consider what difficulties and expense 
a eee 
the position that this instrument has controlling effect (see, e.g., 
the dissent of Fahy, J. in Kennedy v. Reid, 101 US. App. D.C. 400, 


249 F.2d 223 (1957), in which case his motion does not put in issue 
the sentence which was pronounced. 


* Bute v. United States, 127 F.2d 367, 368 (5 Cir. 1942). 


5 On March 18, 1958 when the corrective order was signed appel- 
lant had served less than a year of the four to fourteen year term 
given him in No. 223-57. By contrast, in both the cases decided 
by this Court upon which appellant chiefly relies, the accused 
was entitled to be free under his version of the true sentence at 
the time when his judgment was corrected. See Downey v. 
United States, 67 U.S. App. D.C. 192, 91 F.2d 223 (1937) ; Kennedy 
v. Reid, supra. Thus the possibility inherent in those cases that 
the District Court might have lost jurisdiction of the defendant 
was not a factor affecting the district court’s discretion here. |Cf. 
Kennedy v. Reid, supra at p. 501 (Fahy, J. dissenting). For 
additional on this question, see Point III infra, pp. 8, 9. 
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would be incurred in ordering appellant’s presence at a 
hearing which would be a mere formality.® 

Appellant contends that the corrective order was 
invalid because made without a hearing attended by 
appellant and presided over by a judge other than the 
sentencing judge. In only two of the cases he cites in 
support of this contention, Downey v. United States, 67 
U.S. App. D.C. 192, 91 F.2d 223 (1937) and Montgomery 
v. United States, 134 F.2d 1 (8 Cir. 1943), did an appellate 
court strike down an ex parte correction of judgment on 
the basis of no hearing. In both cases there was serious 
uncertainty about the actual sentence. 

In Downey v. United States, supra, the appellant pled 
guilty to each of three indictments for robbery and re- 
ceived a four year sentence on each. However, 


“‘the record of the sentences as entered by the clerk 
was ambiguous as to whether the sentences were to 
run concurrently or consecutively, and it was uncertain, 
therefore, whether the appellant was to serve four 
years or twelve.’” 


In addition, 


‘‘similar ambiguities appeared in the minutes of the 
Court, and in pencil notations upon each of three jac- 
kets kept in the office of the Clerk, containing the in- 
dictments and other papers.’” 


Four years after sentencing, at a time when Downey was 
entitled to his freedom if the sentences had been intended 
to run concurrently, he was brought before Judge Proctor, 


® The record indicates that appellant was imprisoned in the fed- 
eral prison at Alcatraz, California, in October, 1958 when he moved 
to vacate the corrective order, and is consistent with his having 
been there seven months earlier when the District Court corrected 
the judgment and commitment. 


791 F.2d at p. 226. 
$Id. at p. 226, n. 1. 





rf 





the sentencing Judge, for a hearing. Judge Proctor deter- 
mined that the sentences had been given to run consecu- 
tively, and corrected the judgment accordingly. From a 
memorandum which he filed after correction it appears 
that he made the determination on the basis of no docu- 
mentary evidence other than certain letters from the ap- 
pellant and others which were in his own files.? These 
he employed to refresh his recollection as to the sentences he 
had given four years earlier. Under these circumstances 
this Court understandably insisted on a new hearing by 
a judge other than Judge Proctor so that the latter might 
be able to give testimony and undergo cross-examination.”° 

In sharp contrast with both the Downey and Montgomery 
cases, supra, Judge Curran, although making his correc- 
tion a scant seven months after entry of the judgment and 
commitment, relied on his memory not at all. As his memo- 
randum shows, he based his determination on the court re- 
porter’s transcript, the criminal docket entries and on his 
own notes. Nor was there anything ambiguous or doubtful 
about these materials. They were unanimously to) the 
effect that the sentence had been a consecutive one. In 
omitting the consecutive provision, the judgment and com- 
mitment was clearly incomplete. 





9 Td. at p. 228, n. 4. 


79In the Montgomery case, supra, the district court gave a ten 
year sentence to the accused, this sentence “[t]o be served | con- 
secutively with the fifteen year sentence imposed in West Virginiia 
now being served, being a total of twenty-five years ics ar 
ment.” However, the West Virginia “fifteen year sentence” was 
actually three consecutive five year sentences. This misappre- 
hension was reflected in the entries in the clerk’s minutes and in 
the judgment and commitment. Thus there was genuine and serious 
uncertainty whether the district court had intended the ten year 
Missouri term to be served at the expiration of the first Ww est 
Virginia five year term, and thus concurrently with the last ten 
years of the West Virginia sentence, or whether the Missouri 
sentence was to take effect at the expiration of the aggregate West 
Virginia term. See Montgomery v. United States, 165 F.2d 196 
(8 Cir. 1948). 
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Iii 


Assuming the Better Practice Would Have Been to Have a 
Hearing With Appellant Present, the District Court’s ex 
parte Correction Should Not Be Disturbed in Order to 
Reach Exactly the Same Conclusion 


Suppose this Court should order the corrective order 
vacated. Immediately, as a matter both of duty" and 
power,” the District Court would bring appellant before 
it to determine the true sentence. The record before this 
Court shows that the result of such a hearing is a fore- 
gone conclusion: the judgment and commitment would be 
corrected to stand precisely as it now stands. Accordingly, 
we submit that the order appealed from should be affirmed 
even if this Court feels that regardless of how inevitable 
the outcome or at what expense and inconvenience to the 
Government, the better practice would have been to hold a 
hearing with appellant present.™ 

It is clear from the previous discussion that Downey v. 
United States, supra, does not prevent affirmance. Nor, 
contrary to appellant’s contention (Br. 11) does Kennedy 
v. Reid, 101 U.S. App. D.C. 400, 249 F.2d 492 (1958) dictate 
reversal under the circumstances here. Its salient feature 
was that Kennedy had served his term according to the 
original judgment and commitment and was at liberty when 
the ex parte correction occurred which was followed by 
his re-arrest. That this circumstance, with its overtone 
of deprivation of liberty without due process, was fore- 
most in this Court’s mind, is shown by the following 
excerpt: 


‘‘While (Rule 36 F.R. Cr. P.) indicates that the 
court may act after such notice as it deems appro- 


1 Buie v. United States, 127 F.2d 367, 368 (5 Cir. 1942). 

12 Downey v. United States, supra; Buie v. United States, supra. 

13 “Tt is our opinion that this power [i.e., to correct the record], 
of necessity, exists in the district court, and that its exercise (even 
after the term is passed at which the record was made up) must 


in a great measure be governed by the facts of each case.” 
In re Wight, 134 U.S. 136, 145 (1890). 
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priate, we believe that except as to purely perfunctory 
aspects, the better practice should command the pre- 

sence of the prisoner in circumstances such as are 
shown here .... There may well be situations where 
factually there. are lacking items of evidence essential 
to the ascertainment of the foundations for the im- 
prisonment. Surely in so important a matter as \re- 
straint of a man’s liberty, he should be permitted to 
attend, to be heard and to show cause, if proper cause 
there be, why further imprisonment is not to follow. 
Thus the correcting orders of December 20, 1956 should 
not have been entered in the absence of the poutioner: 
(Emphasis added)?* 





Appellant, however, was validly incarcerated at the time 
his Judgment was corrected, whether under the erroneous 
or under the corrected form. Nor is this the situation 
alluded to above ‘‘where factually there are lacking items of 
evidence essential to the ascertainment of the foundations 
for the imprisonment.’’ Far from suggesting any evidence 
which might contradict the corrected version of the sen- 
tence, appellant does not seem seriously to dispute that 
the corrected version is the true sentence. 

In the Kennedy case, supra, this Court recommended 
the practice of a hearing prior to correction of a judgment, 
but nevertheless declined to disturb an ex parte correction, 
invoking Rule 52(a), F.R. Cr. P. We submit that it! is 
no less clear in the present case that appellant has been 
deprived of no substantial rights and that a ‘‘just fae 
mination has been achieved’’. 





14 249 F.2d at 496, 497. 
15 Td. at 497. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the District 
Court’s denial of appellant’s motion to vacate the cor- 
rective order of March 18, 1958 be affirmed. 


OLIvEr Gascx, 
Umited States Attorney. 


Cart W. Betcuer, 
Pav. J. SPre.Bera, 
Assistant United States Attorneys. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Criminal No. 926-56 


Unirep States 


Vv. 





JAMES S. GILLIAM 


MEMORANDUM AND ORDER ! 

By a letter filed in October 1958 defendant moved to 
correct and vacate this Court’s order of March 18, 1958, 
and to make the effective date of the sentence August 29, 
1957. 

Because my own handwritten notes; the docket so 
on the court jacket; and the court reporter S transcript 
reveal that I imposed a consecutive sentence, the motion 
was denied. Defendant now has made application to pro- 
ceed on appeal from the order denying his motion without 
prepayment of costs. 

Because of the same reasons for denying the mOnon I 
must conclude that the appeal is not taken in good faith 
and is frivolous. The application to proceed on appeal 
without prepayment of costs is therefore denied. 


/s/ Enwarp M. Curran, | 


Judge. 
(Written) November 3, 1958 | 





TO, 3. GOVERNMENT PRINTING OFFICE: 1950 soaeee = 1.411 








